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The Socialist Republic of Vietnam's Labor
Code: Looking Beyond the Printed
Papers
BYJOHNNY VINH PHAN*

Introduction
A. History of Destruction
After centuries of war, chaos, and expatriation, Vietnam is finally
digging itself out of its own tunnel.1 Much of Vietnam's history is
comprised of its prolonged and hard-fought struggles with foreign
domination by countries such as China, France, Japan, and the

* J.D. candidate, University of California, Hastings College of the Law, 2002;
B.A., University of California, Irvine, 1999. The author wishes to thank his wife,
Erikha Phan, for her constant love and continued support in writing this Note and
throughout law school. Also, the author extends special thanks to his parents for
their insightful, first-hand perspective of Vietnamese culture and politics, and more

importantly, the sacrifices they made for him. Furthermore, a special thanks to the
author's brother and sisters for their support in all his endeavors over the years.
Finally, a special love is extended to the author's son, Johnny Vinh Phan, Jr.
' The ancestors of present-day Vietnamese originally lived in southern China.
In 111 B.C., the Han Dynasty conquered Vietnamese living in southern China. After
more than one thousand years of Chinese rule, the Vietnamese finally rebelled and
migrated to what is now Vietnam. Vietnam was divided into several warring
kingdoms before France occupied it in the nineteenth century. In 1884, France
merged Vietnam with Laos and Cambodia into the colony of Indochina. During
World War II, Japan invaded and occupied Indochina, but France regained control at
the end of the war. In 1954, however, Ho Chi Minh led the communist rebels into
Dien Bien Phu and defeated the French military. France agreed to withdraw from
Indochina. Thereafter, Vietnam was divided at the seventeenth parallel into North
and South Vietnam, with the former Soviet Union and China supporting North
Vietnam and the United States aiding South Vietnam. See generally Vietnam
Country Report, PRS GROUP/PoLrriCAL RISK SERVICEs, Dec. 1, 2000 [hereinafter
PRS Vietnam Country Report], available at LEXIS, Asiapc, Library, Vietnam File;
see also ASIAN AMERICAN ALMANAC 46-47 (Irene Natividad & Susan B. Gall eds.,
1996).
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Ho Chi Minh, a charter member of the French

Communist Party who helped form the Indochinese Communist
Party, declared the independence of the Democratic Republic of
Vietnam on September 2, 1945, after almost a century of French
colonial supremacy. At the international conference in Geneva in
July of 1954, with the support of the international community, two

zones were created north and south of the seventeenth parallel: the
Democratic Republic of Vietnam (North Vietnam), and the State of
Vietnam (South Vietnam).' Ho Chi Minh became the leader of
North Vietnam. The period of 1960 to 1975 was dominated by the
bitter civil war in which South Vietnam refused to agree to the
referendum uniting Vietnam under communist rule.' In support of
South Vietnam's democratic stance, the United States began giving
direct aid to South Vietnam on January 1, 1955.6 Over the next two

decades, the United States committed more than 500,000 American
troops to the civil war (Vietnam War). As is well known, North
Vietnam prevailed in the divisive war and the Vietnamese
Communist Party (VCP) governed the unified Vietnam thereafter.8
The Socialist Republic of Vietnam came into formal existence on July
2, 1976 upon the unification of North and South Vietnam after the fall

of the South Vietnamese government and the surrender of Saigon on
2

PRS Vietnam Country Report, supra note 1.

3 During World War II, Ho Chi Minh headed the Viet Minh (League for the

Independence of Vietnam) and won great popularity for his resistance to the
Japanese. When Japan collapsed in August 1945, Ho Chi Minh immediately
proclaimed a provisional government in Vietnam. On March 6, 1946, France and
President Ho Chi Minh signed an agreement whereby France recognized Ho Chi
Minh's Vietnam Republic as a free state. However, France did not officially
recognize the state of Vietnam until September 30, 1949. See RICHARD A. FALK ET
AL., VIETNAM AND INTERNATIONAL LAW: AN ANALYSIS OF THE U.S. MILITARY
INVOLVEMENT 21 (1967).
See also FEDERAL RESEARCH DIVISION LIBRARY OF
CONGRESS, VIETNAM: A COUNTRY STUDY 78 (Ronald J. Cima ed., 1989) [hereinafter
VIETNAM: A COUNTRY STUDY].
' VIETNAM: A COUNTRY STUDY, supra note 3, at xix. The "Final Declaration"
confirmed the independence of a single, united Vietnam. The arrangements
regarding Vietnam's division into two zones were supposed to be temporary. See
RICHARD A. FALK ET AL., supra note 3, at 22.
5 VIETNAM:
6

Id. at xix.

A

COUNTRY STUDY,

supra note 3, at 64-79.

' Id. at 71.
8 A cease-fire agreement between the United States and North Vietnam in
January 1973 provided for the withdrawal of all U.S. forces. In 1975, North Vietnam
attacked the military forces of the South Vietnamese government and united
Vietnam under the Hanoi government. VIETNAM: A COUNTRY STUDY, supra note 3,
at xx, 78.
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April 30, 1975. 9

The Vietnamese government's anxiety and fear of foreign
involvement within its borders can be traced back to its history of
foreign domination. Many generations of Vietnamese endured
continuous warfare to obtain Vietnam's current independence.

Vietnam has faced international isolation since the United States
imposed a trade embargo on April 30, 1975.10 Vietnam had to rely

heavily on its socialist partners, the Soviet Union and China, as the
influx of western capital halted." However, after the fall of the Berlin
Wall in 1989, followed by the dissolution of the Soviet Bloc, Vietnam
found itself struggling with a 400% inflation rate and a nearly 20%
unemployment rate. l2 Vietnam soon learned that the world consists
of a global economy, where all nations' economies are interrelated
and interconnected. Therefore, living in economic isolation is no
longer a viable option for Vietnam.
B. Looking Beyond the Printed Papers
After the dissolution of the Soviet Bloc, Vietnam was in disarray
and decided to reform its economic strategy. 3 Vietnam implemented
a multitude of revolutionary laws in the mid 1980s that continued into
" The events of April 30, 1975 concluded not only the Vietnam War but also
Vietnam's history of continuous warfare. The Vietnamese people were brought
together under one independent government for the first time in more than a
century. Id.
10 The trade embargo against Vietnam was initiated in 1964 when President
Johnson called for sanctions against North Vietnam, and was extended to the unified
Vietnam when the Thieu government fell in 1975. See Peter G. Furniss, The United
States-Vietnam Trade Relationship:Politics and Law in the Process of Normalization,
35 HARV. INT'L L.J. 238, 238 (1994); James Taylor, Jr., Vietnam: The Current Legal
Environmentfor U.S. Investors,25 LAw & POL'Y INT'L Bus. 469,471 (1994).
" Vietnam and the Soviet Union signed a twenty-five year "Treaty of
Friendship and Cooperation" on November 3, 1978. See VIETNAM: A COUNTRY
STUDY, supra note 3, at xxi; see also MICHAEL C. WILLIAMS, VIETNAM AT THE

42 (1992); Paul B. Walsh, Comment, Vietnam's Labor Law: Can Labor
Peacefully Coexist With Foreign Investment, Economic Development, and Structural
CROSSROADS

Reform?, 8 TRANSNAT'L LAw. 125, 125-26 (1995).

12 ANNE C.M.J. SCHOT, LEGAL ASPECTS OF FOREIGN INVESTMENT IN THE
(1996); see also VIETNAM: A COUNTRY

SOCIALIST REPUBLIC OF VIETNAM XXVi

STUDY, supra note 3, at 145.
13 VIETNAM: A COUNTRY

STuDY,

supra note 3, at 143; see also Walsh, supra

note 11, at 128; Luke Aloysius McGrath, Note, Vietnam's Struggle to Balance
Sovereignty, Centralization, and Foreign Investment Under Doi Moi, 18 FORDHAM
INT'L L.J. 2095, 2095 (1995); Pamela L. Polevoy, Note, Privatizationin Vietnam: The
Next Step in Vietnam's Economic Transition from a Nonmarket to a Market
Economy, 23 BROOK. J. INT'L L. 887, 903-07 (1998).
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the 1990s. 4 The decision of President Bill Clinton to normalize
relations with Vietnam on July 8, 1995, following the lifting of the
International Monetary Fund (IMF) embargo in September 1993 and
the U.S. embargo in February 1994, has drastically slowed the
economic meltdown in Vietnam. 5 Vietnam joined the Association of
Southeast Asian Nations (ASEAN) on July 27, 1995 and, for the first
time since the unification of Vietnam, it currently has diplomatic
relations with most countries in the world.16 To keep up with the
rapid change in its laws and other changes and improvements, the
Vietnamese government has been developing its legal infrastructure
to make it attractive to foreign investors. This Note attempts to look
at one of the numerous legislative enactments adopted by the
Vietnamese government since the economic revolution began over a
decade and a half ago: the Labor Code of the Socialist Republic of
Vietnam (Labor Code). 7
This Note will analyze the effectiveness of the Labor Code in
protecting Vietnamese workers from exploitation by multinational
corporations and foreign-financed enterprises. The Labor Code's
twin goals of opening Vietnam's market to private foreign players, on
the one hand, while maintaining socialist values and protecting its
people from exploitation by multinational corporations on the other
hand, are inherently contradictory. The Labor Code was adopted in
anticipation of an influx of foreign investment after the United States
lifted its trade embargo against Vietnam and the two countries signed
a trade agreement." Six years after the passage of the Labor Code,
there have been numerous reports of labor violations by
multinational corporations and foreign enterprises. 9 This Note will
14 VIETNAM: A COUNTRY STUDY, supra note 3, at 143; see also Walsh, supra
note 11, at 128; McGrath, supra note 13, at 2095; Polevoy, supra note 13, at 903-07.
15 SCHOT, supra note 12, at xxvii.
16

Id.

"' See The Labor Code (23, June, 1994) of the Socialist Republic of Vietnam,
available at http://www.oshvn.net/en/Cac%20BLVBPQ/vnlabour.htm (last visited
Feb. 14, 2002); see also CAMERON MCCULLOUGH, FOREIGN DIRECr INVESTMENT IN
VIETNAM 117-39 (1998); Frederick Burke & Thomas Treutler, Vietnam's New Labor
Code, E. ASIAN EXECUTIVE REP., Jan. 15, 1995, at 9; McGrath, supra note 13, at
2124; SCHOT, supra note 12, at 305-37; Walsh, supra note 11, at 138-54.
18 See generally supra note 17.
See also Vietnamese Union Pressesfor Rise in
Minimum Wage Pay at ForeignFirms, ASIAN WALL ST. J., Nov. 11, 1994.
19 See generally Lena Ayoub, Nike Just Does It-And Why the United States
Shouldn't: The United States' InternationalObligation to Hold MNCs Accountable for
Their Labor Rights Violations Abroad, 11 DEPAUL BUS. L.J. 395 (1999); Ryan P.
Toftoy, Now Playing: CorporateCodes of Conduct in the Global Theater. Is Nike Just
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examine how Vietnamese laborers have been left behind in
Vietnam's pursuit of foreign investment.
Viewing the landscape of Vietnamese laws, one is left with the
impression that they are nothing more than general statements of
principles. The Vietnamese legal system is ill equipped to deal with
the changing economic philosophy and influx of multinational
corporations. As a result, Vietnamese laborers are working in
dangerous conditions, laboring for long hours, and more importantly,
are paid drastically less than living wages? They are left at the
disposal of multinational corporations.21
The introduction to this Note has presented an overview of
Vietnam's turbulent history. Part I walks through Vietnam's
economic changes over the past one and a half decades. Part II
describes the Labor Code. Part III analyzes the shortcomings of the
legal system in enforcing the Labor Code to protect Vietnamese
workers from exploitation by multinational corporations and offers
some explanations and solutions. Part IV concludes with an overview
of doi moi ("new economic thinking") and predictions of the future of
Vietnamese workers.
I. A New Beginning
Vietnam Is Changing Before Our Eyes
Situated within the Tropic Zone in Southeast Asia, Vietnam is
rumored to be Southeast Asia's "next Asian Tiger."' Vietnam is
located in one of the most dynamic and fascinating regions in the
world. 23 Vietnam has an abundance of natural resources, a large
potential consumer market, a highly literate workforce, and an active
engagement of the Vietnamese government to attract foreign
DoingIt?, 15 ARiz. J. INT'L & Comp. L. 905 (1998).
20 See generally Ayoub, supra note 19; see also Toftoy, supra note 19.
See generally Ayoub, supra note 19; see also Toftoy, supra note 19.
2 Harish Mehta, Vietnam: Hanoi Seen Keeping Communism Despite Economic
Reforms, Bus. TIMES (Singapore), Feb. 18, 1992. In the Chinese horoscope, and in
the East generally, the tiger symbolizes power, passion, and daring character.
THEODORA LAU, THE HANDBOOK OF CHINESE HOROSCOPES 10 (1979).
2 Vietnam is a country of tropical lowlands, hills, and densely forested
highlands, with level land covering no more than 20% of the area. It is divided into
five basic regions: the highlands and Red River Delta in the North, the Giai Truong
Son (Central Mountains), the coastal lowlands, and the Mekong River Delta.
VIETNAM: A COUNTRY STUDY, supra note 3, at 84-89. See also MCCULLOUGH, supra
21

note 17, at 5; SCHOT, supra note 12, at xxvi.
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investment.'
Vietnam's inexpensive and abundant labor force is
appealing to a myriad of foreign investors and multinational
corporations. With a population of over seventy-nine million people,
Vietnam has an abundance of human capital that is capable,
prepared, and willing to assume the task of manufacturing goods for
the global economy.' More importantly, over forty million of those
seventy-nine million people are of working age.26 The number of
working age individuals is expected to increase as the population
climbs to 122 million by the year 2050.27 Furthermore, the mortality
and birth rates are drastically decreasing.'
Multinational
corporations are intrigued with Vietnam's highly disciplined and
hard-working people. The socialist Vietnamese government will
struggle to maintain its socialist values while allowing economic
freedom in a market-based economy that attracts foreign investors
and potentially, brings Vietnam back to its feet.
Beginning in 1986, the VCP instituted a series of economic
reforms to revolutionize Vietnam's economy from a centrally planned
Marxist economy towards a more market-driven economy.
In
December 1986, after the death of Le Duan, the secretary-general of
the VCP, the new leader, Nguyen Van Linh, embarked on a radical
policy shift. Vietnam's new policy of economic reform, commonly
called doi moi ("new economic thinking") was an attempt to
reinvigorate a stagnant economy and increase foreign investment.'
This new investment policy, while upholding one-party rule, openly
attracted and lured foreign investors into what was once "enemy"
territory.3 Vietnam's leadership recognized that the open door policy
'

SCHOT, supra note

12, at xxvi.

2' Country: Vietnam, KALEIDOSCOPE (ABC-CLIO), availableat LEXIS, Asiapc,
Vietnam File. See also SCHOT, supra note 12, at 305.
6 SCHOT, supra note 12, at 305.
27 JUDITH BANISTER, VIETNAM POPULATION DYNAMICS AND

PROSPECTS 5

(1993).
See generally PRS Vietnam Country Report, supra note 1.
z' F. Gale Connor, Vietnam: Trading with the Enemy or Investing in the Future?,
25 LAW & POL'Y INT'L BUS. 481 (1994); McGrath, supra note 13, at 2095; SCHOT,

supra note 12, at xxvi.
30 Walsh, supra note 11, at 129; Camellia Ngo, Note, Foreign Investment
Promotion: Thailand as a Model for Economic Development in Vietnam, 16
HASTINGS INT'L & COMP. L. REv. 67 (1993); Hiep D. Truong, Comment,
Encouraging Foreign Direct Investment in Vietnam; Economic Reform, Protection
Against Expropriation, and InternationalArbitration, 8 J. TRANSNAT'L L. & POL'Y

347, 349 (1999).
31

Walsh, supra note 11, at 129; see also Ngo, supra note 30, at 67; Truong, supra
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would only work with the creation of an independent, transparent,
and reliable legal system. 2 In 1987, as part of the doi moi revolution,
Vietnam passed the Foreign Investment Law (FIL), which opened the
country to foreign investment.3 The FIL is comprised of forty-two
articles and divided into six chapters.' The FIL sets out the basic
structure for investing in Vietnam and the different incentives to
attract such investors.' The FIL opened certain markets to foreign
investors for the first time since the unification of North and South
Vietnam. Vietnam maintains one of the most liberal foreign
investment codes, at least on paper, of any developing nation. 6 As a
result, overall economic growth accelerated and inflation declined
from around 400% in 1988 into single digits in 1993 and the budget
deficit saw a sharp reduction.37
In addition to the legislative overhaul, Vietnam adopted a new
Constitution on April 15, 1992, which confirmed the status of the
VCP as the leader of the state and of society, but also incorporated a
basic structural framework for protecting workers' rights.'
The
Vietnamese government was desperate for foreign capital, but at the
same time, it was eager to maintain tight political control and protect
its laborers from foreign exploitation. 9 The Constitution establishes
trade unions as the socio-political organizations of the working class
and laborers. 4' Furthermore, it requires the state to enact labor
guidelines and institutions to enforce such policies. 41 The newly
adopted Constitution was intended to be the first step in the
government's willingness to protect its people from foreign
note 30, at 349.
'2 SCHOT,

supranote 12, at xxvi.

Walsh, supra note 11; McGrath, supra note 13, at 2105; Truong, supra note
30, at 349.
s4 Walsh, supra note 11; McGrath, supra note 13, at 2105; see also
MCCULLOUGH, supra note 17, at 21-23.
31 The Foreign Investment Law provides for three forms of foreign investment:
business co-operation contract, JV enterprises, and an enterprise with 100% foreignowned capital. MCCULLOUGH, supra note 17, at 22-23.
36 SCHOT, supra note 12, at xxvi.
37 id.
3 The 1992 Constitutionof the SocialistRepublic of Vietnam, BBC SUMMARY OF
WORLD BROADCASTS, Apr. 29, 1992, available at LEXIS, World Archive News
[hereinafter Constitution];see also Walsh, supra note 11, at 130.
39 See generally MCCULLOUGH, supra note 17; see also Walsh, supra note
11, at
131.
4 See Constitution, supra note 38.
3

41 Id.
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exploitation. However, it could be nothing more than a ploy to entice
foreign investors into believing that Vietnam has the structural, legal,
and governmental framework to develop a market economy
attractive to global investors.
In addition to the FIL and the new Constitution, part of the doi
moi revolution is to develop a stable labor market in which investors
know exactly what they are dealing with when they set up businesses
in Vietnam.' The National Assembly ratified Vietnam's new (and
first) Labor Code in its fifth session, Legislature IX, on June 23, 1994,
and the Labor Code came into effect on January 1, 1995. 4' The Labor
Code of the Socialist Republic of Vietnam contains regulations
regarding labor contracts, salary and wages, labor unions, collective
labor agreements, social insurance, labor safety, working conditions,
and vocational training.' According to the Labor Code's preamble,
the purpose of the Labor Code is to "protect the right to work, the
benefits, and other rights and interests of employees and employers,
create conditions for harmonious and stable labor relationships,
contribute to the talent and creativity of intellectual and manual
workers, and managers with the aim of achieving productivity, quality
and social progress in labor, production, service, and efficiency in
labor management. '4 5 On paper, the Labor Code is a comprehensive
statute protecting the rights and interests of Vietnamese workers.
However, it means little unless the Vietnamese government develops
the political will and legal institutions to enforce its provisions.
U. Vietnam's Labor Code
A. Employment Agreements'
The Labor Code provides that labor contracts are to be the basis
for all employee-employer relationships.47 Employment agreements
may take three basic forms: individual employment agreements,

42

MCCULLOUGH, supra note 17, at 21-23; Walsh, supra note 11, at 128-29; see

Thuy Le Tran, Comment, Vietnam: Can an Effective Arbitration System Exist?, 20
Loy. L.A. INT'L & COMP. L.J. 361,373 (1998).
41 See VIETNAM LAW & LEGAL FORUM 1994-1995, Sept.
1994, at 7.
See generally supra note 17.
Burke & Treutler, supra note 17, at 9.
4 Id.; SCHOT, supra note 12, at 310-17; MCCULLOUGH, supra note 17, at 119-23;
Walsh, supra note 11, at 141-42.
41 SCHOT, supra note 12, at 310-17.
45

The Socialist Republic of Vietnam's Labor Code

2001]

collective bargaining agreements, and training agreements.' Labor
contracts must be in writing and list the job to be performed, working
hours, breaks, duration, as well as provisions for labor safety, working
conditions, and social security.49

Furthermore, employers are

required to provide severance pay upon the termination of the
employment of a worker who has performed at least one year of
service." Severance pay should equal one-half of a month's salary for
each year of service with the same employer.51
The downfall of this provision is that the Labor Code allows
employers to hire workers for a trial period, whereby employees are
only paid 70% of the wage of regular employees performing the same
job. 2 The Labor Code states that the trial period should not extend
beyond sixty days for highly skilled workers and thirty days for all
other workers.53 However, it is common practice for employers to
extend the trial period indefinitely with impunity.' This has led to
reported strikes and dissatisfaction among Vietnamese workers55 as
employers pay workers at reduced rates for indefinite periods of time.
During this temporary work period, the employees are also not
accruing any benefits, such as vacation hours, nor are they entitled to
any rights provided to regular workers under the Labor Code.
B. Collective Labor Agreement?
The Code stipulates that:
1. Collective labor agreements shall be negotiated between the
labor union and the director or representative of the
company. 7
2. The agreements must be approved by 50% of the workforce."
Id.
49 Id.

m Id.
51 Id.
52

SCHOT, supra note 12, at 312; MCCULLOUGH, supra note 17, at 122; Burke &

Treutler, supra note 17, at 9; Walsh, supra note 11, at 141.
3 Burke & Treutler, supra note 17, at 9; Walsh, supra note 11, at 141.
Nguyen Van Phu, Labour Law Provokes Mixed Responses, VIETAM INV.
REv., May 1994.
55Id.
56 SCHOT, supra note 12, at 314-17; MCCULLOUGH, supra note 17, at 120-22;
Burke & Treutler, supra note 17, at 22; Walsh, supra note 11, at 142.
'7 SCHOT, supra note 12, at 315; MCCULLOUGH, supra note 17, at 121; Burke &
Treutler, supra note 17, at 22; Walsh, supra note 11, at 142.
3 SCHOT, supra note 12, at 314; MCCULLOUGH, supra note 17, at 121; Burke &
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3. Negotiations must commence within twenty days after a
request to negotiate a collective labor agreement is received

by the labor union or management 9
4. The labor agreements shall contain hours, breaks, salary, and
working conditions.:
Furthermore, the collective labor agreements shall be for a
period of one to three years, but no more than one year for first-time
employees." Also, employers are responsible for reimbursing all
costs associated with negotiating and forming the collective labor
agreements, including costs accrued by the labor unions and
individual workers. 62
C. Salary and Wagese
The Labor Code states that salary and wages are to be based
upon an agreement between the employer and employee as specified
in the labor contract.' However, the salary and wages must be above
the minimum wage established by relevant local or state officials.65 In
addition, the Labor Code provides basic guidance regarding overtime
pay, pay for night work, contracted work, forms of payment, and pay
schedules. 66 Employees are compensated for overtime work in the
following manner:
1. On normal working days, overtime payment should be at least
150% of the hourly-wage of a normal workday;67 and
2. On holidays, overtime payment should be at least 200% of the
hourly-wage of a normal workday.'
The Labor Code fails to establish a minimum wage, but leaves
Treutler, supra note 17, at 22.
59 SCHOT, supra note 12, at 314; Burke & Treutler, supra note 17, at 22.
6 Burke & Treutler, supra note 17, at 22.
61 SCHOT, supra note 12, at 315; MCCULLOUGH, supra note 17, at 121; Burke &
Treutler, supra note 17, at 22; Walsh, supra note 11, at 142.
Walsh, supra note 11, at 142.
8 SCHOT, supra note 12, at 318-22; MCCULLOUGH, supra note 17, at 123-24;
Burke & Treutler, supra note 17, at 22-23; Walsh, supra note 11, at 142-43.
6$ MCCULLOUGH, supra note 17, at 123; Burke & Treutler, supra note 17, at 22.
6' SCHOT, supra note 12, at 318; MCCULLOUGH, supra note 17, at 123; Burke &
Treutler, supra note 17, at 22.
6 Burke & Treutler, supra note 17, at 22.
67 SCHOT, supra note 12, at 321; MCCULLOUGH, supra note 17, at 125; Burke &
Treutler, supra note 17, at 23.
6 SCHOT, supra note 12, at 321; MCCULLOUGH, supra note 17, at 125; Burke &
Treutler, supra note 17, at 23.
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discretion with the state and local officials at the provincial or
municipal level to do so at a later date.69 The minimum wage was set
at US$50 a month in 1990, but was later reduced to US$35 a month to
be more attractive to prospective employers than the minimum wage
in other countries in the region.'
There have been numerous reports of the government's failure
to enforce the minimum wage, leading to discontent among workers
and labor strikes.7' Nearly 80% of foreign invested companies have
failed to pay the US$50 minimum wage, with 30% paying less than
US$ 3 0.' The Labor Ministry states that the average wage for all state
and private enterprise workers in 1993 was US$25 a month.73 At the
same time, employers avoid paying minimum wage by prolonging
probation periods whereby employees are paid even less than US$30
a month.74 The salary and wage problem in Vietnam has reached
epidemic proportions and will not be remedied unless the Vietnamese
government intervenes.
D. Hours, Breaks, Vacations, Holidays, Leave 75
According to the Labor Code, a basic working week consists of
eight hours per day, six days per week, and a thirty-minute lunch
break every working day. However, employers may choose whether
to regulate working hours on a daily or weekly basis to meet the
Labor Code requirements.' Overtime hours may not exceed four
hours in a day or 200 hours in a year.
Employees working eight continuous hours must have a thirtyminute break, and night employees (from 2200 to 0600) must have a
69 Walsh, supra note 11, at 143.
70 Vietnamese Union Presses for Rise in Minimum Pay at Foreign Firms, supra

note 18; Minimum Wage Fixed at US$35, VIETNAM INV. REv., May, 1992.
71 Vietnamese Strike at Korean-Owned Plant Higher Wages Demand and
Alleged Attack on Worker PromptDiscord,FIN. TIMES, Dec. 7, 1994, at 4.
72 See Vietnamese Union Presses for Rise in Minimum Pay at Foreign Firms,
supra note 18.
73Id.

74 Hoang Minh Tuan, Vietnam Labour: Costing Out the Long Term, VIETNAM
ECON. TIMES, May 1994.
75 SCHOT, supra note 12, at 322-25; MCCULLOUGH, supra note 17, at 124-27;
Burke & Treutler, supra note 17, at 23.
76 SCHOT, supra note 12, at 322.
'7 MCCULLOUGH, supra note 17, at 125; Burke & Treutler, supra note 17, at 23.
7" SCHOT, supra note 12, at 323; MCCULLOUGH, supra note 17, at 125; Burke &

Treutler, supra note 17, at 23.
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forty-five minute break.79 Furthermore, employees are entitled to rest
for at least twelve hours between shifts and should have one full day
off each working week. 80 Employees who have worked for at least a
year with the same employer receive from twelve to sixteen days of
vacation annually and those working less than a year receive vacation
time according to the length of employment with the same employer.8
E. Safety and Sanitary Working Condition?
Pursuant to the Labor Code, employers must ensure that the
workplace complies with space, ventilation, and lighting standards
and meets requirements with respect to dust, air, hazardous gases,
radiation, heat, noise, vibration and other hazardous elements.' The
Ministry of Labor, War Invalids, and Social Affairs (MOLISA) and
the Ministry of Health can promulgate lists of additional regulations
regarding working and sanitary conditions. '
The Labor Code
provides general principles and usually requires the above agencies to
establish specific guidelines.
The Labor Code also provides compensation for on-the-job
accidents.' Injured employees are entitled to timely and appropriate
rescue and medical treatment, continued care until treatment is
complete, access to medical experts as needed, insurance benefits,
and thirty months of salary and wages if incapacitated to a degree of
81% or higher."
F. Female and Other Employees
The Labor Code provides additional protection for employees
who are female, minors, disabled, elderly, or who have a high degree
of specialization or technical expertise.' The state must provide
79 SCHOT, supra note 12, at 322; MCCULLOUGH, supra note 17, at 125; Burke &
Treutler, supra note 17, at 23.
MCCULLOUGH, supra note 17, at 125; Burke & Treutler, supra note 17, at 23.
S, Burke & Treutler, supra note 17, at 23.
s2 SCHOT, supra note 12, at 331-35; MCCULLOUGH, supra note 17, at 128-29;

Burke & Treutler, supra note 17, at 23.
83 SCHOT, supra note
84

id.

85

Id.

6

id.

8' SCHOT, supra note

12, at 331-35.

12, at 336-37;

MCCULLOUGH,

supra note 17, at 129; Burke

& Treutler, supra note 17, at 23-24; Walsh, supra note 11, at 146-48.
83 SCHOT,

supra note 12, at 336-37.
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preferential policies and consider tax breaks for businesses employing
females." Furthermore, employers must give preference to hiring
females if they are qualified for a position that is suitable for both
males and females." In addition, employers may not terminate
female employees due to marriage, pregnancy, or status as caregiver
for a child under the age of twelve.9' Female employees may take
maternity leave for four to six months before and after giving birth to
any number of children.' Also, female employees may rest at least
thirty minutes per day during their menstrual period and sixty
minutes per day while raising a child under twelve years old, and must
receive full compensation for such breaks."
On paper, the Labor Code provides greater protection for female
employees than do the laws of most developing and industrialized
countries. The Labor Code, however, does not include enforcement
mechanisms and does not address the issue of what penalties would
be appropriate for violations of these provisions.94 For example, how
would a female employee prove that she was refused a job based
solely on her gender? What is clear is that without objective criteria,
employers are free to employ their own criteria, which almost always
results in discrimination against female employees.95 An inspection
by Ernst & Young, an independent auditing firm hired by Nike
Corporation, revealed that in 96% of the cases it investigated, Nike
employees were required to work an average of approximately 500
hours of overtime per year.96 This overtime requirement is in clear
violation of the Labor Code's mandate that overtime not exceed 200
hours per year."
Additionally, women are often worked to
exhaustion and subjected to mental humiliation and physical fondling

9 Id.

Id.

91 Id.
92Id.

Id.
"

These provisions appear to offer stringent protections for female employees.

However, the law fails to define parameters for the number of workers required to
trigger the provisions. There is doubt as to whether female workers will exercise

their legal rights and demand enforcement of the special regulations for female
workers or whether the government will take the initiative to secure the newly
provided rights. Id.
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by their supervisors.98 For example, at a factory in Dong Nai, a
supervisor forced fifty-six female workers to run twice around the
factory as punishment for failing to wear company work shoes."
Twelve women suffered physical ailments and were hospitalized as a
result of such punishment."°
Despite such reports regarding
maltreatment of female workers, the Vietnamese government
remains silent on the issue.
G. Social Insurance"°'
The Labor Code states that all employees are eligible for the
social insurance program."
For employers with ten or more
employees, both employers and employees must contribute to the
social insurance system in the following manner:
1. Employers will contribute 15% of the total salary and wage
pool;3
2. Employees will contribute 5% of their total wages;" and
3. The state will contribute additional fundsy
The social insurance fund covers sickness, pregnancy, retirement,
occupational accidents and diseases, and death."°
The social
insurance benefits-lump sum payments and compensation to be
given to employees or, in case of death, to their relatives-depend on
the circumstances and the period of participation in the social
insurance fund."° However, there are no specific guidelines as to the
amount of compensation due to injured, dead, sick, or retired workers
when such a situation arises.

8 Id.; Nike Plant Workers are Abused, Says Labor Activist, CHI. TRIB., Mar. 28,
1997, at N16; Bob Herbert, Brutality in Vietnam, N.Y. TIMES, Mar. 28, 1997, at A29.

9 See supra note 98.
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H. Labor Unions'08
The labor unions (or trade unions) are responsible for protecting
the workers' rights and interests and for participating in the
inspection, supervision, and implementation of the Labor Code.', 9
Within six months of the Labor Code's effective date, all businesses in
operation that did not have a labor union had to establish temporary
ones.110 Unions represent workers in signing collective labor
agreements, negotiating with employers to resolve labor disputes
within enterprises or with state agencies, and participating in the
investigation of labor accidents. 1 ' Labor unions represent the bridge
or communication channel between employers and employees and
thus play an important role in providing leverage against
multinational corporations and foreign enterprises.
L Labor Dispute Settlement"2
The Labor Code provides settlement procedures for labor
disputes regarding rights and interests related to work, salary and
wages, earnings, working conditions, labor contracts, collective labor
agreements, and vocational programs and training."3 The Labor
Code follows the general principle of dispute resolution in Vietnam:
an attempt must be made to settle disputes through direct negotiation
and conciliation between the disputing parties."4 Labor disputes may
be settled by the following methods: direct negotiation and mutual
agreement between the parties involved, arbitration, open settlement,
and labor union representative participation."' The Labor Code calls
for labor mediation boards at the company level and arbitration
boards at the provincial or municipal level."6 In an individual labor
dispute, the losing party may appeal the mediation board's decision to
the District People's Court."7
" SCHOT, supra note 12, at 328-29; MCCULLOUGH, supra note 17, at 130-32;
Burke & Treutler, supra note 17, at 24; Walsh, supra note 11, at 148-49.
19 SCHOT, supra note 12, at 328-31.
110 Id.

111Id.
112 SCHOT, supra note 12, at 335-36; MCCULLOUGH, supra note 17, at 130-32;
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The labor arbitration boards at the provincial or municipal level
are composed of representatives from the labor department,
management, and labor unions, as well as attorneys and other
prestigious people from the community."8 The board's function is to
settle disputes arising between employers and employees that cannot
be settled at the company level. 9 Either party may appeal an
arbitration board's decision to the relevant People's Court." °
The Labor Code protects the union's right to call a strike with a
majority vote by members of the union. 2 ' The right to strike,
however, is only applicable when all conciliation attempts have
failed."E In some public service sectors, such as health care, power
and water supply, communications, and transportation, strikes are
prohibited."2 The rigid framework for striking makes it an ineffective
tool against abusive corporations and foreign enterprises.
1.

Dispute Resolution Is Still a Major Problem

Legal System Shortcomings
Dispute resolution remains a problem in the Vietnamese legal4
system. Simply put, courts have a reputation for being incompetent.
Judges are not experienced commercial lawyers-if they are even
lawyers at all-and they are influenced by the political agenda of the
VCP, which effectively maintains tight political control over the
courts." The Supreme People's Court in Hanoi, which supervises a
system of District People's Courts, heads the judicial system. The
presiding judges are responsible to the National Assembly in Hanoi.
Political allies are often strategically placed as judges to maintain a
close watch on the province. Most judges and arbitrators have
university degrees, but they do not receive any formal training, nor
are they required to have any background in jurisprudence. 6
Surprisingly, there is no requirement that judges have experience as
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practicing lawyers at all." It is unrealistic to expect laypersons to
engage in legal analysis beyond their intellectual training and
capacity, but this is exactly what occurs in Vietnam.
Laws in Vietnam are being enacted at a startling rate.'2 Due to
the rate at which laws are drafted and the inexperience of those
drafters, the laws are often ambiguous and contradictory 9 Such
ambiguities and contradictions do not assist judges and arbitrators
who already are at a disadvantage. To exacerbate the problem, the
Vietnamese legal system does not follow precedent." Every case is
considered new and unique."' Judgments are often unpredictable and
ambiguities in the law are maintained."3 In addition, it is nearly
impossible to obtain information regarding previous cases. 33 Very
little if any information is available on the numerous cases heard by
the People's Courts regarding labor violations.Y This may be due to
the fact that the decisions are poorly articulated and are based on
expediency rather than legal principles. Again, if political actors are
placed in decision-making roles, they will naturally make political and
not legal decisions.
Is it possible for legal decision-makers to make independent
decisions in a totalitarian political system? Perhaps reform of the
legal system requires a simultaneous reform of the entire political
system. If so, it is unrealistic to expect the individuals benefiting from
the present system to give up their privileged positions easily.
1. How and to What Extent LaborLaws Are Enforced and
Enforceable
The regulatory framework for settling economic disputes was
rather simple in Vietnam's centrally planned Marxist-like economy.135
Economic disputes were either settled administratively or by one of
the economic arbitration bodies established by the state. 6 The
w
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settlement procedures were conciliatory in nature.'37 The same
strategy has been implemented in regards to resolving labor disputes
between workers and multinational corporations and foreign
enterprises. Labor Courts have only recently been established at the
municipal and provincial levels.'38 Consequently, judges, arbitrators,
and lawyers are not familiar with the ever-changing laws or complex
labor disputes. In addition, there is a severe shortage of Vietnamese
lawyers who are able to grasp the legal and evidentiary aspects of
complicated labor disputes.'39 Further, labor unions are represented
by working-class individuals while foreign enterprises are represented
by lawyers from large international law firms with satellite offices in
Vietnam.
The Labor Code fails to specify the process by which the District
People's Court resolves labor disputes. 4 ' Thus, the VCP can
arbitrarily select disputes for resolution and influence outcomes.
Moreover, the Labor Code fails to establish any effective mechanism
for enforcement of judgments. 4' The means for enforcing judgments
can range from warnings and fines to prison sentences against the
enterprises that disobey.'42 In reality, the government does not have
the resources to enforce judgments against multinational corporations
and foreign invested enterprises.143 The government, obsessed with
attracting foreign investment, seems uninterested in the detrimental
impact its policies have on the poor and the working class.
2. Nike: Just Do It
Despite the economic transition over the past fifteen years, one
must always remember Vietnam is still a communist country, tightly
governed by the VCP.' 4 All courts, media, and statutory regimes are
centrally planned, controlled, and influenced by the VCP. 4' Thus,
any examination of suffering experienced by the Vietnamese people
must begin with analysis of the VCP. It is fair to say the VCP has
sided with multinational corporations in labor disputes. Widespread
137
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140
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reports suggest that numerous multinational corporations and foreign
Vietnamese
enterprises are exploiting Vietnamese laborers.146
laborers are more often the poorest of the poor, in one of the poorest
countries in the world. 47 An examination of Nike Corporation, a
model for such abuses, is instructive.'
Nike Corporation is a multinational corporation based in the
United States, in Oregon. 49 It is the largest sneaker company in the
world, with revenues doubling during the past two years to over US$9
billion. 5 Nike contracts with factories to manufacture its sneakers in
a number of Asian countries. These countries include Vietnam,
China, South Korea, and Indonesia." Nike has been accused of
unfair labor practices, such as paying wages that are below
subsistence, requiring unreasonable working hours, imposing unsafe
working conditions, and tolerating physical and mental abuse by
For
management in many of its factories in Southeast Asia."
example, in Ho Chi Minh City, Vietnam, formerly known as Saigon,
Nike factory workers are paid the equivalent of US$1.60 a day, the
minimum wage established in Vietnam. 3 However, three basic meals
cost US$2.10 per day in Vietnam, which excludes necessities such as
rent, transportation, food for the family and other basic living
expenses."
According to Thuyen Nguyen, director of Vietnam Labor Watch,
a humanitarian group, "teenage girls are paid twenty cents an hour to
make $180 Nike sneakers and are worked to exhaustion and are
fondled by their supervisors at Vietnam factories ...[and] supervisors
humiliate women, force them to kneel, to stand in the hot sun." 5
Furthermore, Nguyen found that Nike factory supervisors limited
female employees to one bathroom and water break per day, sexually
harassed them, and forced them to run laps around the factory as
'46
147
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punishment, in violation of the Labor Code. 6 Even with publicity
and criticism, Nike continues to seek poverty-stricken nations for
cheap labor; Vietnam is just one casualty on a long list."7
The VCP continues to turn a blind eye to exploitation of its
laborers by multinational corporations. The government fears if it
strictly enforced its Constitution and Labor Code, Nike and other
multinational corporations may find new feeding grounds in other
poverty stricken countries and take desperately needed jobs with
them."
A popular revolt, similar to China's revolt in Tiananmen
Square, could occur in the near future as "clashes erupt between
workers who want more [money], and businesses and government
that fear that rising wages will drive jobs to countries with lower
wages."" 9
3. ForeignInvestors Take Advantage
According to Labor Minister Tran Dinh Hoan, foreign investors
take advantage of the existing gaps in labor regulation and
implementation by deliberately refusing to comply with Vietnamese
laws and exploiting Vietnamese workers." Vietnamese laws are new,
not well understood, incomplete, and often contradictory' 6 '
Multinational corporations and foreign investors know that Vietnam
is handcuffed while it develops its legal system to deal with the new
economic freedom enjoyed by global investors. The government is at
a crossroads, and if the government raises the minimum wage level
and stringently protects its laborers, this may drive away foreign
investors and multinational corporations. There are other developing
countries in the region willing to take Vietnam's place and provide
inexpensive laborers for multinational corporations.
Thus, the
Vietnamese government is instead sacrificing its laborers to keep the
jobs flowing into the country.
Regulations governing foreign invested enterprises have been
loosely enforced, if enforced at all. 62 Numerous reports show about
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70% of the foreign enterprises in Ho Chi Minh City neglect to pay the
minimum wage to their workers.163 Furthermore, over 50% of
Vietnam's direct foreign invested enterprises fail to adhere to the
Labor Code.1 64 For example, when a local inspection team visited
Quoc Bao Shoe Manufacturing Enterprise, they reported numerous
labor regulation violations, including minimum wage enforcement,
overtime payment, holiday leave, and the indefinite extension of
probation periods.6 5 The working conditions and pay have been
unbearable and have led to considerable labor unrest) 6 It is clear
that multinational corporations and foreign invested enterprises
continue to exploit Vietnamese workers as the government struggles
to establish order in a free economy.
4. What Can Be Done?
The Vietnamese government promises to remain socialist, even
with the economic reforms. 67 The VCP believes it can successfully
link economic freedom with firm political control." However, Ho
Chi Minh City is already reverting to "its old free-wheeling,
entrepreneurial, money-mad self."' 69 Many entrepreneurs consider
bribery to be the only way to do business in Vietnam. 70 Bribery may
take place at every stage of the legal process, from negotiation,
conciliation, and mediation to arbitration and all the way to the
People's Court.71 To the VCP and the Vietnamese people, however,
Ho Chi Minh City represents how economic freedom, combined with
political freedom, is the best combination for Vietnam. Vietnam
must work now to both protect its people and simultaneously reap the
rewards of a free economy. Political change must follow economic
reforms before any legal system developed will be consistent,
predictable, reliable, and trustworthy.
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Vietnam must allow access to courts that have clear competence
and will enforce laws in a predictable and consistent manner.
Moreover, there must be strong and reliable enforcement agencies
with sufficient resources to implement the judgments. Allowing
political actors to be appointed to legal decision-making roles will
only lead to political decisions. This is exactly what Vietnam does not
need in the future.
IV. Conclusion
By December 1986, Vietnam's economy was in a state of near
collapse, with inflation reaching 700%, consumer confidence at an all
time low, a serious shortage of basic necessities, and the threat of
famine."
Today, around 65,000 Vietnamese now hold positions
within the foreign invested enterprises and representative offices
established in Vietnam.173 This may appear to be the product of
successful strategic planning and legislating by the VCP. The
question is, should Vietnamese laborers, the poverty-stricken class, be
sacrificed at the hands of multinational corporations and foreign
investors, for the benefit of a few? As described in this Note, while
the Labor Code is a comprehensive statute that sounds extremely
impressive on paper and in the media, this Labor Code has been
ineffective in realizing the objectives it purports to establish, as
evidenced by the continued reports of labor violations committed by
Nike and other corporations. As more multinational corporations
contract with factories in Vietnam to manufacture goods and even
more foreign investors invest in Vietnam, what will happen to the
poor and working class?
The Vietnamese National Assembly deliberated for over
eighteen years and rejected more than thirty drafts before finally
codifying the labor laws.' 7' As in most developing nations, Vietnam's
legislation is growing faster than its infrastructure. 75 Many complain
that the governing rules change every week.1 76 The legal climate in
Vietnam is unstable as the VCP attempts to transition the country
into the twenty-first century.
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It is highly unlikely that the VCP can continue to promote
economic freedom and maintain tight political reign. No government
in modern history has been able to maintain such policies." The
VCP is no different.
The VCP's grip on the people and the political process remains
as strong as ever. The numbers are misleading. Since 1992, the
growth rate has been consistently above 8%, while inflation hovers
around 14%.""8 However, the per capita gross domestic product is
approximately US$250, demonstrating that Vietnam is among the
poorest countries in the world."s The economic reform of doi moi
brought some desperately needed wealth to the country, but with
over 75% of the population living in rural areas, general living
standards remain extremely low."'
The future remains bright for Vietnam, regardless of the form of
government in power. Inflation will probably continue to decline,
while growth will steadily increase. However, the policies of the VCP
will continue to play a major role in determining how much growth
Vietnam will experience. At some point in the near future, continued
economic freedom will not work with a tightly controlled
government.
Some nations have made the transition to a system dominated by
laws rather than men, but many have not. The education of
numerous persons trained in law, no matter how intelligent, does not
guarantee creation of a modem legal system, especially if the lawyers
and judges dominating that system have chosen law as a career simply
as a way to get ahead. The development of legal institutions
dominated by individuals characterized by wisdom, courage and
integrity takes time and the selfless efforts of countless individuals
making decisions that often do not reflect what is best for their own
economic advancement or safety. The perpetuation of such legal and
political institutions requires many to come together in an on-going
struggle that never ends, just like the gardener must continuously
fight against weeds if the garden is to flourish.
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